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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 1 
1 

1 

Special Access Rates for Price Cap Local 
Exchange Carriers 

AT&T Corp. Petition for Rulemaking to Reform 
Regulation of Incumbent Local Exchange Carrier ) RM-10593 
Rates for Interstate Special Access Services 

1 WC Docket No. 05-25 

) 

1 

COMMENTS OF NEXTEL COMMUNICATIONS, INC. 

Nextel Communications, Inc. (Nextel) submits these comments in response to the 

Notice of Proposed Rulemaking issued by the Commission in the above-captioned 

proceedings.’ 

I. INTRODUCTION AND SUMMARY 

The record in this proceeding already contains substantial evidence that the 

special access rates of the Bell Operating Companies (BOCs) are excessive and must be 

reduced. The record also contains substantial evidence that the Commission’s pricing 

flexibility rules have resulted in price caps on BOC special access services being relaxed 

in areas where the BOCs continue to possess market power. 

In view of this evidence of the BOCs’ persistent dominance of special access, 

their staggering rates of return, and their continuing productivity increases, the 

Commission clearly needs to adopt interim measures to reduce the BOCs’ excessive 

Special Access Rates for Price Cap Local Exchange Carriers, Order and Notice 1 

of Proposed Rulemaking, 20 FCC Rcd 1994 (2005) ( ‘ ‘ N P W  or “Notice”). 
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special access rates while this proceeding is pending.2 Nextel proposes that the 

Commission implement the following measures to address special access price cap rates 

and pricing flexibility as quickly as possible and, in any event, no later than January 1,  

2006: 

Price Cap Rates 

0 Require the BOCs to adjust their price cap indices to the levels that would 

have resulted if they had applied a 5.3 percent X-factor, net of inflation, in their 2004 and 

2005 annual access tariff filings. These adjustments would address the fact that the 

BOCs currently have no regulatory obligation to share their substantial annual 

productivity gains with their customers and face no competitive pressure to pass such 

savings through. On a going forward basis, the BOCs should be required to continue to 

use the 5.3 percent X-factor in the 2006 and future annual access tariff filings until a new 

X-factor is adopted. 

Pricing Flexibility 

0 Adopt new standards, on an interim basis if necessary, for the grant of 

special access pricing flexibility to ensure that pricing flexibility is permitted only in 

areas where customers have realistic alternatives to the BOCs for special access services. 

Since most special access services today are provided under pricing flexibility, it is 

imperative that the Commission promptly act to correct the most serious shortcomings in 

those rules. As one possible interim approach, the Commission could use the competitive 

See NPRM 1131 2 



“triggers” adopted in the Triennial Review Remand Order (UNE TRRO)~ to assess 

whether competitive LECs would be impaired if they were denied access to unbundled 

loops and dedicated transport. Under this approach, the BOCs would continue to have 

special access pricing flexibility for channel terminations and channel mileage 

(interoffice transport) only in those offices where the BOCs can demonstrate that they are 

not required to provide access to loops and dedicated transport, respectively, of 

comparable capacity as unbundled network elements. This approach (and perhaps other 

alternative approaches proposed in this proceeding) would provide meaningful relief on 

an interim basis while the Commission develops more refined standards for assessing the 

competitiveness of the relevant product and geographic markets. 

None of the foregoing measures addresses the fact that special access prices are 

currently at inflated levels. The BOC cost and revenue data show that over the past 

several years BOC special access revenues have grown much more quickly than expenses 

and that net investment actually has declined. To address this problem, Nextel further 

proposes that the Commission require the BOCs to file with their 2006 annual access 

tariff filing special access rates that are based on forward-looking cost studies. The 

Commission should fulfill its long-standing commitment to move special access rates to 

those levels. Alternatively, if a BOC wished to avoid the time and expense of conducting 

a forward-looking cost study, the Commission could give BOCs the option of retargeting 

their special access earnings to a level that would not exceed a rate specified by the 

Commission. For this purpose, the Commission could use the 11.25 percent rate of 

Unbundled Access to Network Elements; Review ofthe Section 251 Unbundling 3 

Obligations ofhumbent  Local Exchange Carriers, Order on Remand, 20 FCC Rcd 
2533 (FCC 04-290) (2005) (“UNE TRRO”). 
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return, the last interstate rate of return that the FCC prescribed, or alower rate that is 

more reflective of current conditions in capital markets. 

All of the foregoing proposals for interim and longer-term relief are needed 

because the BOCs continue to possess market power in the provision of most special 

access services. Neither the Commission’s price cap regime nor competition today 

constrains the BOCs from using that market power. Hence, the Commission’s obligation 

in this proceeding is to put in place a regulatory regime that will prevent the BOCs from 

exercising that power unless and until competitive forces are suficiently strong to erode 

the BOCs’ market power and constrain their special access rates. 

The starting point for a competitive assessment of special access should be 

reasonable definitions of the relevant geographic and product markets. A Metropolitan 

Statistical Area (MSA) is much too large a geographic area for assessing competitive 

conditions, since those conditions can vary widely within a particular MSA, as the 

Commission itself previously has concluded. Further, the Commission’s analysis must 

take into account both the different types of special access services (channel terminations, 

channel mileage or interoffice transport, and entrance facilities) as well as the differences 

in the types of facilities that may be used to provide those services, since both factors 

affect the prospects for competitive entry. 

The dominance of the BOCs in the provision of special access is evident from the 

enormous earnings they continue to report. In addition, the BOC cost and revenue data 

indicate that their revenue growth is outpacing their expense increases by a substantial 

margin and that net investment is declining. All of these trends suggest that in addition to 

the remedial steps described above, the Commission needs to adopt a new X-factor that 

4 



reflects the BOCs’ more recent productivity performance, restructure its rules to separate 

DSl and DS3 services from other special access services, and implement more refined 

and reliable standards for determining when to grant pricing flexibility. 

11. BACKGROUND 

Nextel today remains heavily dependent on special access services offered by the 

BOCs to provide connections within Nextel’s own network, as well as connections 

between Nextel’s network and those of other carriers, such as the interexchange carriers 

that provide wholesale long distance service to Nextel. Nextel obtains special access 

service from the BOCs by purchasing service under price cap and pricing flexibility 

optional pricing plans. 

Nextel has constructed its network by using DSl circuits to interconnect its 

thousands of cell sites to switching offices. In BOC service areas, the vast majority of 

these DSl channel termination circuits terminate in BOC central offices. Nextel also 

uses DS1 circuits to provide connections to 911, Directory Assistance, incumbent local 

exchange carrier (LEC) tandems and interexchange carriers as well as local 

interconnections. 4 

In addition to its extensive use of DSl channel terminations, Nextel uses 

primarily DS3 circuits to carry its traffic between BOC central offices and points where 

traffic from multiple central offices is aggregated, such as another central office or an 

access tandem. These circuits are generally leased from the BOCs as DS3 channel 

mileage special access services. 

These DS1 circuits, unlike those connecting cell sites to BOC central offices, are 
usually ordered as DS3 facilities and provisioned as DSl circuits. Nextel also purchases 
a relatively small number of local interconnection facilities out of intrastate tariffs. 

4 
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Nextel uses high-capacity OCn fiber rings to interconnect aggregation pdints 

within a geographic area and to interconnect Nextel’s network with interexchange carrier 

facilities. Nextel uses both BOC as well as non-BOC fiber rings for these high volume 

transmission links. 

111. THE BOCS REMAIN DOMINANT IN THE PROVISION OF SPECIAL 
ACCESS SERVICES 

The Commission commenced this rulemaking proceeding to ensure that its 

regulation of special access “will allow the market to determine rates where competitive 

market forces exist, while protecting special access consumers from unreasonable rates 

where competition is la~king.”~ The extensive record compiled in response to the AT&T 

Petition for Rulemaking demonstrates that the current regulatory regime has not 

accomplished these goals. 

As noted, the Commission’s current price cap rules do not require the BOCs to 

share any of their substantial productivity gains in providing special access service, and, 

thus, fail to protect consumers from unreasonable rates in areas where the lack of 

competition is indisputable. Further, the experience of the past five years has shown that 

the Commission’s pricing flexibility rules provide the BOCs relief from rate regulation 

and grant them wide discretion to set prices in areas where they are not constrained by the 

presence of competing providers. Contrary to the Commission’s confident prediction in 

1999, in MSAs where BOCs have obtained Phase I1 relief, “almost all special access 

NPRMT24. 



customers” do 

exercise market power in the provision of special access services. 

The Relevant Geographic and Product Markets 

1. Geographic Market 

“have a competitive alternative.”’ Rather, the BOCs confinue to 

A. 

An assessment of the BOCs’ dominance over special access should begin with 

proper definitions of the relevant markets. The Commission has concluded repeatedly 

that markets for exchange access services like special access are “point-to-point’’ markets 

or markets of “discrete local areas.”’ The fact that there may be competing providers 

offering dedicated circuits between customer premises and BOC central offices at other 

locations in an MSA is of no help whatever in addressing Nextel’s need for a circuit to 

connect a cell site with a central office. 

The relevant geographic market for special access, therefore, is the geographic 

area served by a route connecting the two points that a purchaser seeks to link with the 

dedicated facility (e.g., cell site and central ofice, or central office and access tandem).8 

Under this approach, the relevant geographic market is defined at the wire center level. 

This is consistent with the FCC’s recent decision in the UNE TRRO, in which the 

Commission defined the geographic market for loops as the wire center serving a 

Access Charge Reform, Fifth Report and Order and Further Notice of Proposed 

Application of WorldCom, Inc. and MCI Communications Corporation for 

6 

Rulemaking, 14 FCC Rcd 14221,Y 142 (1999) (“Pricing Flexibility Order”). 

Transfer of Control of MCI Communications Corporation to WorldCom, Inc., 
Memorandum Opinion and Order, 13 FCC Rcd 18025,T 166 (1998); Regulatory 
Treatment of LEC Provision of Interexchange Services Originating in the LEC s Local 
Exchange Area and Policy and Rules Concerning the Interstate, Interexchange 
Marketplace, 12 FCC Rcd 15756,167 (1997) (“ILEC In-Region X C  Order”). 

7 

ILEC In-Region LYC Order 7 65 n.176. 8 

7 



pxticuh customer’s premises and defined the geographic market for dedicated 
interoffice transport as the specific route connecting two wire centers.’ 

In contrast, an MSA, which the FCC in the Pricing Flexibility Order selected as 

the relevant geographic area for granting pricing flexibility for special access services, 

covers far too large an area.” The record in this proceeding already shows that 

competitive conditions vary widely within a single MSA.” Moreover, the FCC 

expressly rejected the use of MSAs as the relevant geographic market for both dedicated 

transport as well as high capacity loops in the recent UNE TRRO.I2 The Commission, 

instead, adopted a narrower market definition based on wire centers that takes into 

account routing, line density and the number of fiber-based collocators in each wire 

center.I3 

2. Product Market 

The relevant product markets for special access are: a) special access channel 

terminations (loops) between a BOC’s end office and a customer’s location (including, in 

Nextel’s case, cell sites); b) special access channel mileage (dedicated interoffice 

transport) between two BOC offices; and c) entrance facilities between a BOC’s wire 

center and a competitive carrier’s point of presence or mobile switching center. Each of 

these services satisfies a different need for Nextel and other carriers seeking to design 

W E  TRRO 77 78-79,155. 9 

I o  Pricing Flexibility Order 77 72-74. 

See, e.g., Reply Comments of WorldCom, Inc. at 9-10 (Jan. 23,2003) I I  

(“WorldCom Reply”); Reply Declaration of Dr. Lee Selwyn, 7 20, attached as Exhibit 3 
to Reply Comments of AT&T Corp. (Jan. 23,2003) (“AT&T Reply”). (Unless otherwise 
indicated, all comments cited herein were filed in RM No. 10593.) 

l2 UNE TRROII82,155, 164. 

l3 Id. f l66,  163. 
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their networks efficiently. These are different special access products that are supplied. in 
different locations and are not substitutes for one another from the perspective of 

customers. Moreover, the Commission has previously recognized that the economics of 

deploying each type of facility, and therefore the prospects for competitive entry, vary 

significantly. For example, the Commission has concluded that the economics of 

constructing channel terminations (loops) create “substantial” barriers to entry.14 Thus, 

the fact that a firm has deployed a competing interoffice transport facility between two 

BOC offices says nothing about the prospects for the construction of a competitive DSl 

channel termination between a specific cell site and a specific central office.15 Moreover, 

DSl and DS3 circuits generally, and along less dense routes in particular (such as cell- 

site-to-central-ofice) are not effective substitutes for one another and should be analyzed 

separately. 

B. Nextel Rarely Has Access to Realistic Competitive Alternatives to the 
BOCs for Special Access Service 

The most important question in assessing the state of competition for special 

access is whether users typically have an alternative to the BOCs’ offerings. Nextel’s 

own experience is consistent with the evidence previously filed in this proceeding: 

Special access users continue to lack competitive alternatives to the BOCs’ special access 

services. Nextel leases from the BOCs thousands of DSI channel terminations that 

connect its individual cell sites with BOC central offices. The market for these circuits is 

particularly resistant to competitive entry. 

l4  Id.7 153. 

l5 Along less dense transport routes, an crease 
likely to lead purchasers to substitute DS3 service. 

9 
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As the Commission recently acknowledged, “competitive deployment of stand- 
alone DS1-capacity loops is rarely if ever economic.”16 Thus, for carriers like Nextel that 

rely heavily on DSl channel terminations, the prospects for obtaining service from 

competing providers are extremely limited. In Nextel’s case, this problem is exacerbated 

by the fact that - for zoning and other reasons - cell sites frequently are located in out-of- 

the way locations, such as roadsides. The deployment of channel terminations to cell 

sites typically requires right-of-way approvals as well as tail-end special construction. It 

is highly unlikely that a competitive provider would find it economically attractive to 

build individual, stand-alone DSl circuits to serve these remote sites, which are 

frequently located far from the core urban areas where competitors usually concentrate 

their facilities.” In addition to the limited revenue opportunity associated with stand- 

alone DS 1 s, a competing provider would also face the risk that if Nextel subsequently 

were to opt for a more favorable offer from the BOC, the facility could not be used to 

serve any other customer and, hence, the investment would be a total loss. Furthermore, 

alternative technologies, such as fixed wireless or a cable-provided circuit, rarely meet 

Nextel’s service requirements.” 

l6 W E  TRRO 166. 

Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 
Carriers, Report and Order and Order on Remand and Further Notice of Proposed 
Rulemaking, 18 FCC Rcd 16978, as modified by Errata, 18 FCC Rcd 19020,T 205 
(2003) (“UNE TRO”) (explaining that “economies of scale in deployment can accrue in 
constructing loops to locations that are geographically close to a carrier’s transport 
network” particularly in urban areas where the concentration of potential customer 
locations is very dense and that “[c]onversely . . . loops are more expensive to build in 
rural areas.”). 

See, e.g., Competition in Access Markets: Reality or Illusion, A Proposal for 
Regulating Uncertain Markets at 22-24 (ET1 Aug. 2004) (“ET1 Report”), attached to Ex 
Parte Letter from Colleen Boothby, counsel for Ad Hoc Telecommunications Users 
Committee, to Marlene H. Dortch, FCC, RM No. 10593 (Aug. 26,2004). 

10 
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19 The record compiled in this proceeding is consistent withNexteYs experience. 

As AT&T has explained, the deployment of alternative channel terminations is almost 

never cost-justified, meaning that the BOC “almost always has a monopoly over at least 

the channel termination link.”2o Thus, special access purchasers “generally have no 

alternative suppliers for the bread and butter DS-level services.”” The Ad Hoc 

Telecommunications Users Committee also has filed data showing that the BOCs remain 

the sole source of dedicated access at roughly 98% of all business premises nationwide, 

even for the largest corporate users.22 In addition, Ad Hoc’s analysis shows that 

intermodal technologies do not offer competitive alternatives to high speed special access 

services.23 In fact, it appears to be undisputed that competitive alternatives are available 

only at a “tiny percentage” of commercial  building^.'^ Even in the most competitive 

markets. non-incumbent LEC alternatives are available for less than 15% of all 

l9 

2o AT&T Reply at 11. 

See AT&T Reply at 12-16; ET1 Report at 16-22. 

Id. (emphasis in original). 

ET1 Report at 1 1-26; Reply Declaration of Susan M. Gately, 7 18, attached to 22 

Reply Comments of Ad Hoc Telecommunications Users Committee, WC Docket No. 05- 
65 (May 10,2005) (“Gately Declaration”). 

23 Gately Declaration 17 19-25. 
24 

competitive alternatives are available only in a small number of buildings). 
AT&T Reply at 13 (stating that the BOCs do not dispute the conclusion that 

11 



b~ildings.2~ This dearth of competitive alternatives is most pronounced for the lowest 

capacity circuits, *‘ and for locations outside of core urban areas. 

C. The BOCs’ Excessive Earnings Since 2000 Provide Further Evidence 
That Special Access Rates Are Unlawful 

Basic economics teaches that competitive markets drive prices toward 

incremental costs. As a result, firms in such markets expect in the long term to earn 

revenues that recover their costs of providing service, including the cost of attracting debt 

and equity capital. Firms with market power, by contrast, can sustain prices at levels that 

will produce profits that far exceed their costs by restricting the availability of service. 

AT&T’s comprehensive study of BOC special access rates, filed late last year as 

an expurte submission in support of its petition, provides compelling evidence that 

special access prices in areas where the BOCs have been granted pricing flexibility have 

not been driven down by competition. AT&T analyzed BOC rate changes for DSl and 

DS3 services from May 1,2001 to August 31,2004, and obtained the following results: 

1)  price cap rates generally fell during the period, although not significantly below the 

maximum allowable rates under the CALLS Order, and 2) pricing flexibility rates on 

average remained the same or increased during the period. As AT&T pointed out, 

maintaining rates at 2001 levels in the face of declining special access costs over the 

period is tantamount to increasing prices.27 

25 

indicating that competitive alternatives are available in only 7 to10 percent of buildings 
served by those carriers). 
26 

of its DSl purchases.”); id. at 11 (“competitors almost never provide alternatives for 
customers served at the DSl level”). 
27 

Lawson, Counsel for AT&T Corp., to Marlene H. Dortch, FCC Secretary, RM No. 10593 

Id. at 14-15 (citing figures from Sprint Long Distance and from Cable & Wireless 

Id. at 15 (“AT&T remains critically dependent upon the Bells for . . . virtually all 

Declaration of M. Joseph Stith (Oct. 18,2004), attached to Letter from David L. 

12 



Moreover, the BOCs’ own data show that they are earning exorbitant profits from 

the provision of special access. These data also demonstrate that the growth in the 

revenues of BOC special access has consistently exceeded their increases in expenses, 

which is reflected in the increasing margins earned by the BOCs on these services. There 

is no evidence that these higher margins and returns are required to attract capital, 

compensate for new risks, or reward innovative efforts. 

Automated Reporting Management Information System (ARMIS) data for 2004 

show that the special access rates of return reported by SBC, Qwest and BellSouth 

amounted to 76%, 77% and 82% respectively.2x Even Verizon, which historically has 

lagged behind the other BOCs, reported a return of 32%. These returns are not an 

aberration - special access rates of return for each BOC have grown steadily over the 

past five years. Indeed, SBC’s rate of return rose by more than 80% over that period, and 

the rates of return for the rest of the BOCs increased by more than 

one study suggests that even these astronomical returns may understate the BOCs’ 

earnings. According to this analysis, the costs of other services may have been 

misallocated to the special access category, thereby overstating the BOCs’ special access 

costs and understating their rates of return.30 Without effective price cap rules or 

Moreover, 

(Dec. 7,2004), also attached as Attachment E to Reply Comments of AT&T Corp., WC 
Docket No. 04-313 (Oct. 19,2004) (“Stith Declaration”). 

See attached Exhibit A. 

29 Id. 
30 

access category is “completely disproportionate” to the number of special access loops as 
a percentage of loops in service, raising “suspicions that costs are being overallocated to 
the special access category.”) (emphasis in the original); Gately Declaration 7 12. 

See ET1 Report at 33-34 (noting that the net investment allocated to the special 

13 



rneaningfd competition to slow their ascent, the BOCs’ piices and emings are likely to 
grow at an even faster pace in the future. 

The magnitude of the BOCs’ windfall from special access is enormous. In 2004, 

the revenue difference between the BOCs’ actual reported earnings and the earnings they 

would have achieved if they had been subject to an 11.25% return on investment, the 

most recent rate of return that the Commission authorized for cost-of-service incumbent 

local exchange carriers, amounted to more than $6.3 billion.31 That cost is borne by the 

BOCs’ customers and competitors that must rely on special access, and ultimately by the 

end-user customers of Nextel and other carriers that depend on special access as a critical 

input to their services. By maintaining their prices at artificially high levels, the BOCs 

restrict the output of special access below that which a competitive market would 

produce and raise the costs of their rivals that depend on these services. 

Since adopting the original ARMIS rules in 1987;’ the Commission has 

repeatedly relied on those data in making regulatory determinations. Under the original 

price cap rules, for example, carriers were subject to sharing obligations if their rate of 

return, computed in accordance with the ARMIS rules, exceeded specified levels 

Similarly, carriers determined their eligibility for a low end adjustment on the basis of 

whether their rate of return, as calculated in accordance with ARMIS rules, fell below a 

specified fl0or.3~ And the BOCs, of course, have endorsed the use of ARMIS data in the 

31 See attached Exhibit B. 
32 See Automated Reporting Requirements for Certain Class A and Tier 1 Telephone 
Companies, Report and Order, 2 FCC Rcd 5770,l 1 (1 987); Order on Reconsideration, 3 
FCC Rcd 6375,y 1 (1988). 
33 See, e.g., 2000 Biennial Regulatory Review - Comprehensive Review of the 
Accounting Requirements and ARMIS Reporting Requirements for Incumbent Local 
Exchange Carriers: Phase II: Amendments to the Uniform System OfAccounts for 

14 



past when it has suited their purposes. For example, the BOCs have argued that the 
Commission should use the “embedded” costs reported in ARMIS to evaluate the 

reasonableness of regulated rates for unbundled network elements.34 

Although the BOCs in the past have objected to the use of ARMIS data in 

evaluating their special access rates of return because of alleged cost allocation issues, the 

Notice points out that the data reveal an important trend that is not affected significantly 

by the allocation of costs. 35 Specifically, the ARMIS data provide a reliable measure 

over time of the relationship between the growth in revenues and the growth in expenses 

and investment for BOC special access services. The data for the period 2000-2004 show 

that special access revenues have increased at a significantly higher rate than operating 

expenses and in~es tmen t .~~  Specifically, during that period, BOC special access revenues 

increased by 45%, while total operating expenses grew by 21% and average net 

investment declined by 12%:’ 

Interconnection; Jurisdictional Separations Reform and Referral to the Federal-State 
Joint Board; Local Competition and Broadband Reporting, Report and Order In CC 
Docket Nos. 00-199,97-212, and 90-286; Further Notice of Proposed Rulemaking in CC 
DocketsNos. 00-199,99-301 and 80-286, 16 FCC Rcd 19911, 12 (2001); see also 
Policy and Rules Concerning Rates for Dominant Carriers, Second Report and Order, 5 

34 See, e.g., Review of the Commission’s Rules Regarding the Pricing of Unbundled 
Network Elements and the Resale of Service by Incumbent Local Exchange Carriers, WC 
Docket No. 03-173, Comments of United States Telecom Association at 10 (Dec. 16, 
2003); Comments of Verizon at 40,46,58,94 (Dec. 16,2003); Comments of SBC, 
Exhibit A, “The Economics of UNE Pricing,”prepared by Debra J.  Aron and William 
Rogerson, at 28-32 (Dec. 16,2003). 

35 NPRMT 29. 

FCC Rcd 6786, fll20-165 (1990). 

36 See attached Exhibit A. 

31 Id. 
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These trends are stsihg because they inikate that the margins earned by the 
BOCs have substantially outpaced inflation. In more competitive markets, high margins 

serve the efficient role of alerting would-be entrants to the substantial demand for special 

access. The actual (and anticipated) entry of these carriers in competitive markets will 

reduce the prices paid for and the margins earned on special access to more competitive 

levels. The ARMIS trends suggest that price-reducing entry has not occurred and the 

higher margins are based on the BOCs’ market power. 

Finally, as AT&T and others have shown, a comparison of BOC special access 

rates with the unbundled network element ( W E )  rates for comparable services further 

confirms that BOC special access rates are excessive. For example, DS1 channel 

terminations are comparable to DSI UNE I O O ~ S ; ~ ~  indeed, carriers generally purchase 

special access channel termination services as a substitute wherever UNE loops are not 

available. Nevertheless, the evidence in this and other proceedings demonstrates that the 

rates for special access services are much higher than the comparable prices for UNE 

facilities. 

An analysis conducted by T-Mobile in connection with the TRRO proceeding 

showed that the prices incumbent LECs charge for special access DS1 channel 

termination services are approximately twice the prices, on average, for comparable UNE 

loop facilities.39 This analysis is consistent with data submitted by AT&T showing that 

38 

channel termination and a UNE loop). 
39 

of Michael A. Williams at Appendix B (Oct. 4,2004). Dr. Williams’ analysis showed 
that even UNE prices, though closer to competitive rates than the special access prices, 
were still substantially higher than the prices a competitive market place would produce. 
Williams Declaration T 33. 

See UNE TRO 7 593 & n.1825 (drawing an analogy between a special access 

See T-Mobile Comments, WC Docket No. 04-3 13, at 22 and attached Declaration 
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the BOCs’ tariffed rates for a typical 10-mile special access circuit (including two 

channel terminations, a fixed mileage transport charge and a ten-mile channel mileage 

circuit) are, on average “significantly above their rates for equivalent UNEs” and exceed 

the UNE rates for a comparable circuit ( i e . ,  loops and transport for a ten-mile circuit) by 

“well over 100% in many cases.’34o 

IV. THE COMMISSION SHOULD REINSTATE EFFECTIVE PRICE CAP 
REGULATION FOR BOC SPECIAL ACCESS SERVICES AND 
OVERHAUL ITS RULES GOVERNING PRICING FLEXIBILITY 

We have shown above that the BOCs continue to wield market power over special 

access and are using that power to reap huge profits from their wholesale and end-user 

customers. We also have shown that the FCC’s rules have permitted the BOCs to obtain 

expansive pricing flexibility in areas where competition does not constrain the prices for 

special access service. Consequently, it is imperative that the Commission adopt 

revisions to its price cap rules so that rates in areas where customers do not have 

competitive alternatives will be set at lawful levels. It is equally important that the 

Commission replace its existing standards for granting pricing flexibility with new 

benchmarks that ensure that price cap safeguards are removed only in areas where special 

access users have access to competitive alternatives. Finally, although these changes to 

the Commission’s regime can ensure that price cap and pricing flexibility rates are just 

and reasonable on a going forward basis, they do not adequately address the need to 

reduce existing rates to reasonable levels. Nextel proposes several steps that the 

Commission can and should take to address those concerns. 

40 Stith Declaration 7 2. 
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A. Effective Price Cap Regulation of Special Access Requires 
Reinstatement of an Appropriate X-Factor and Reform of the Rules 
Governing Baskets and Bands 

The X-factor has been an essential element of the Commission’s system of price 

cap regulation. The elimination of traditional rate base, rate-of-return regulation was 

intended to strengthen the BOCs’ incentives to reduce their cost of providing service by 

allowing them to retain the benefits of their productivity gains.41 

The X-factor originally was “aimed at capturing a portion of expected increases in 

carrier productivity, so that these improvements, as under competition, will result in 

lower prices for cons~mers.”~* The record in the agency’s price cap rulemakings 

contained studies that analyzed the historical productivity performance of the BOCs. The 

Commission used those studies to develop the productivity factors that over the years 

have been used annually to adjust the BOCs’ price cap indices downward. 

In conjunction with its adoption of the CALLS Plan, however, the Commission 

departed from that approach. It eliminated the X-factor as a measure of productivity and 

replaced it with a “transitional mechanism,” a 6.5 percent ann& adjustment factor.43 

That factor, in turn, was reduced, beginning in the 2004-5 tariff year, to a level that was 

equal to the annual adjustment for inflation. As a result, since July 2004, the BOCs have 

been permitted to retain all of the productivity gains that they have realized in providing 

special access service. 

41 

Order, 5 FCC Rcd 6786,T2 (1990) (“LEC Price Cap Order”); a f d ,  National Rural 
Telecom Ass’n v. FCC, 988 F.2d 174 (D.C. Cir. 1993). 
42 UnitedStates Tel. Ass’n v. FCC, 188 F.3d 521,524 (D.C. Cir. 1999). 
43 Access Charge Reform, Sixth Report and Order, 15 FCC Rcd 12962,T 160 (2000) 
(“CALLS Order”). 

Policy and Rules Concerning Rates for Dominant Carriers, Second Report and 

18 



The CALLS Order’s elimination of the annual downward adjustment of the 

special access price cap indices would have made sense if competition governed the 

markets in which the BOCs provide service. As the D.C. Circuit noted, in such markets, 

the structural forces of competition would compel the BOCs and their competitors to pass 

through productivity gains to their customers in the form of lower prices and/or improved 

service quality. As demonstrated above, however, the BOCs remain dominant in the 

provision of special access service. In the absence of an annual downward adjustment to 

their price cap indices, the BOCs are able to retain all of the benefits of their productivity 

gains. As the ARMIS data show, the BOCs’ growth in special access revenues each year 

has far exceeded increases in their costs of providing service, resulting in ever-higher 

margins for the BOCs. The market power unleashed by the introduction of pricing 

flexibility has led to more of the productivity gains being retained by the BOCs than 

would be true in a more competitive marketplace. 

The returns reported by the BOCs for 2004 buttress this conclusion. Their 

average rate of return rose to 54 percent, a 10% increase over the average for 2003 and an 

increase of over 90% from the 2000 average of 28 percent. In sum, as the NPRM 

properly observes, “[tlhis record contains substantial evidence suggesting that 

productivity has increased and continues to increase in the provision of special access 

services.”44 Instead of these gains being passed through to customers, the BOCs have 

been permitted to retain the windfall, as reflected by their earnings. 

The Commission, therefore, must adopt a new X-factor that approximates the 

substantial productivity gains that the BOCs have been able to achieve year after year for 

NPRMI 131. 
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the past several years. As theNot;ce indicates, theBOCs’ submisiion of th& expense 
matrix data beginning with 1994 will be a key input into the development of a reasonable 

X-factor. 

The preparation of a credible study quantifying an appropriate X-factor is a 

complex task that will take time to complete. Clearly, however, the Commission should 

not wait to reduce special access rates to more reasonable levels. Indeed, the Notice 

expressly states that because there is currently no requirement that the BOCs share their 

productivity gains with their customers, the Commission anticipated that, prior to July 1, 

2005, it “will establish an interim plan to ensure special access price cap rates remain just 

and reasonable while the Commission considers the record in this pr~ceeding.”~~ The 

goal of ensuring just and reasonable rates can only be accomplished through reductions in 

the BOCs’ special access rates as soon as possible. To that end, we discuss below a 

series of steps that the Commission can and should take while it is formulating a longer 

term plan for special access regulation and pricing flexibility. 

The Notice seeks recommendations for restructuring special access baskets and 

bands under price cap regulation. The Commission traditionally has placed like services 

in a single basket in order to limit the ability of a BOC to set prices for competitive and 

non-competitive services in an anticompetitive manner.46 The various approaches to 

categorization discussed in the Notice generally would achieve greater segregation of the 

less competitive special access services, thereby limiting the ability of price cap LECs to 

charge unreasonably high rates. Nextel supports this objective and recommends that the 

45 Id. 
46 LEC Price Cup Order 77 198-203. 
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Commission modify the price cap structure to comport with its findings in this 

proceeding on the state of the market for special access services. 

At a minimum, the record supports creating separate and distinct categories or 

subcategories for DSl and DS3 channel terminations between the LEC end office and 

customer premises. Creating a category or subcategory for DSL and other competitive 

broadband services also would help check anticompetitive pricing practices, while 

allowing the BOCs reasonable flexibility to adjust prices within the new category in order 

to compete effectively. The priority ought to be to devise a workable structure that 

addresses key problems and put it in place quickly. 

Restructuring baskets alone is not sufficient to constrain the BOCs’ exercise of 

market power because current special access rates are already excessive. Moving to a 

new price cap regime will only be effective if, at the same time, rates for non-competitive 

services are brought down to reasonable levels. 

B. The Commission Must Adopt a New Regime to Govern the Grant of 
Special Access Pricing Flexibility to the BOCs 

The past five years have conclusively demonstrated that the criteria used to 

determine whether the BOCs should be given pricing flexibility for special access 

services are fundamentally flawed. The geographic markets are much too large and the 

“triggers” are completely unreliable as surrogates for the availability of competitive 

alternatives!’ This is because these triggers only account for the presence of competitive 

47 The leniency of the Commission’s pricing flexibility “triggers” exacerbate the 
problems created by the use of an MSA as the relevant geographic market. As the NPRM 
observes, all of the special access pricing flexibility petitions filed by the BOCs have 
been based on the “percentage of revenue associated with wire center collocation as 
opposed to the trigger that measures only the percentage of wire centers with 

21 



alternatives without accounting for their competitive significance, by considering line 

density and specific location, for example. The Commission must replace this scheme 

with meaningful standards that will ensure that competition in fact will constrain the 

behavior of the BOCs before they are granted pricing flexibility. 

As discussed above, the appropriate geographic market for assessing the 

availability of competitive alternatives to the BOCs is the route connecting two points. In 

the case of channel terminations, for Nextel that route principally connects a cell site or 

other customer premises with an end office. In the case of transport, the relevant market 

is the route that connects two offices, which could be end offices or tandem switches. 

The relevant product market is defined by the type of service connecting the two points 

(e.g., channel termination, interoffice transport) as well as the capacity of the circuit (e.g., 

DSl or DS3). 

The task of the Commission in fashioning more reliable standards for granting 

pricing flexibility to the BOCs for special access services is analogous to the analysis it 

conducted in the TRRU in establishing “impairment” standards under section 25 1 of the 

Act. The “impairment” standard involves a particular statutory benchmark that involves 

different considerations fiom those implicated in a pricing flexibility analysis. In both 

circumstances, however, a primary consideration is the availability of competitive 

services from alternatives to the BOCs. Thus, the TRRO decision provides a useful 

reference point for the type of analysis needed to revise the Commission’s criteria for 

granting pricing flexibility to the BOCs without inviting unwarranted price increases. 

collocation.” NPRMI 89. This suggests that competitive entry, as evidenced by 
collocation, is concentrated in a limited number of wire centers within an MSA. 
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In the TRRO, the Comission in canducfing its %npiirtnent‘’ ana\yS;s moii‘ied a 
strict route-by-route analysis to take account of the fact that routes with similar end points 

and similar revenue opportunities (ie., circuits with similar transmission capacities) 

could allow the FCC to make determinations about “impairment” that apply generally to 

a particular category of routes.48 The Commission based its adoption of specific 

impairment standards on its conclusion that they identify the locations where the revenue 

opportunities for a potential entrant are sufticiently lucrative to justify investment in 

transport and loop facilities that would compete with the incumbents’ offerings.49 

In that context, the Commission concluded that “requesting carriers are impaired 

without access to DS 1 -capacity loops at any location within the service area of an 

incumbent LEC wire center containing fewer than 60,000 business lines or fewer than 

four fiber-based collo~ators.”~~ The Commission further found that “requesting carriers 

are impaired without access to DS3-capacity loops at any location within the service area 

of an incumbent LEC wire center containing fewer than 38,000 business lines or fewer 

than four fiber-based coll~cators.”~’ 

The Commission followed substantially the same approach in establishing 

impairment standards for dedicated transport. It concluded that “competing carriers are 

impaired without access to DSl transport on all routes for which at least one end-point of 

the route is a wire center containing fewer than 38,000 business lines and fewer than four 

48 UNE TRRO 77 87-92. 

49 Id. 

50 Id. 7146. 

5 ’  Id. 
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fiber-based collo~ators.”~~ The FCC further found that “competing carriers are impaired 

without access to DS3 transport on all routes for which at least one end-point of the route 

is a wire center containing fewer than 24,000 business lines and fewer than three fiber- 

based collo~ators.”~~ 

The analysis that led to the “impairment” standards adopted for DSI and DS3 

loops and transport is the type of granular analysis that must be undertaken in connection 

with the establishment of new standards for the grant of pricing flexibility. The 

Commission should undertake that analysis immediately so that it may promptly adopt 

new, effective standards to govern the grant of BOC pricing flexibility. 

C. The Commission Should Act Promptly to Begin to Reduce Special 
Access Rates to Reasonable Levels 

The Commission should not wait until it completes the reform of its special 

access price cap regime before it introduces urgently needed measures to begin to reduce 

special access rates to more reasonable levels. In light of the evidence that existing 

special access rates are excessive and that BOC productivity gains continue to increase, 

the Commission should take immediate steps to ameliorate the current circumstances of 

special access customers. 

Specifically, the Commission should promptly begin to reduce existing price cap 

indices fiom their existing excessive levels and to implement revised standards for the 

grant of pricing flexibility, on an interim basis if necessary, to bring within the price cap 

regime services currently provided in areas where competitive forces do not effectively 

constrain the BOCs’ special access prices. These measures would provide meaningful 

52 Id. 7 66. 

53 Id. 



interim reheief to BOC special access customers and estabhsh atimetab\e for moving 
special access rates to reasonable levels. 

As an initial step, the Commission should require the BOCs to adjust their special 

access price cap indices (PCIs) downward to the levels that would have resulted if the 

BOCs had been required to apply a 5.3 percent X-factor, net of inflation, as of July 1, 

2004 and July 1, 2005.54 This restatement of the special access PCIs should be made 

effective as quickly as possible and, in any event, no later than January 1, 2006. 

The BOCs have been under no obligation to share their productivity gains with 

their customers since the 2003 annual access filing. The BOCs’ earnings and the 

evidence that growth in their special access demand and revenues consistently and 

substantially surpasses growth in their expenses clearly indicate that the BOC a n n d  

productivity gains have been substantial. Thus, the restatement of the price cap indices 

would pass through a portion of those gains to customers on a going-forward basis. 

Moreover, the D.C. Circuit has upheld 5.3 percent as a reasonable X-factor, based on past 

BOC ~erformance.~~ In view of the continuing productivity gains noted by the 

Commission, this adjustment is a conservative step in moving special access rates toward 

reasonable levels. The BOCs should be required to make the same adjustment to their 

54 Several parties have asked the Commission to require the BOCs to implement a 
5.3 percent adjustment to their special access indices in connection with their 2005 
annual access tariff filing. See, e.g., Letter from Brian R. Moir, Counsel for eTUG, and 
C. Douglas Jarett, Counsel for API, to Marlene H. Dortch, FCC Secretary, WC Docket 
No. 05-25 (May 10,2005); Letter from Richard M. Rindler, et al., Counsel for ATX 
Communications, Inc., CTC Communications Corp., Pac-West Telecomm, Inc., US LEC 
Corp., and US Telepacific Corp. d/b/a US Telepacific, WC Docket No. 05-25 (May 27, 
2005). Nextel’s request for interim relief is consistent with these earlier requests. 
5 5  Bell Atlantic Tel. Cos. v. FCC, 79 F.3d 1195, 1201 & 1208 (D.C. Cir. 1996). 
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price cap indices in each future annual access tariff filing until the Commission adopts a 

new X-factor. 

In addition, the Commission should promptly address reform of its existing 

pricing flexibility rules, if necessary, by adopting interim standards. The FCC’s TRRO 

standards applicable to loops and dedicated transport could be a useful interim 

benchmark. The adoption of interim standards should not slow the analysis needed to 

adopt more permanent and refined benchmarks. Rather, interim standards would enable 

to Commission to grant short-term relief to customers in areas where the BOCs continue 

to be dominant in the provision of special access.56 

With the adoption of new pricing flexibility standards, the Commission should 

require the BOCs to identify and list in their interstate access tariffs all of their special 

access offerings that are currently subject to Phase I or I1 pricing flexibility that would 

not be eligible for relief under the new standards. For special access customers to receive 

the full benefit of the adjustments to the price cap indices, all services subject to price cap 

regulation on a going forward basis should be placed under price caps no later than 

January 1,2006. 

Finally, the Commission should use the 2006 annual access tariff filing to fulfill 

its long-standing commitment to move special access prices to levels that reflect forward- 

56 See, e.g., CompTel v. FCC, 309 F.3d 8, 14-15 (D.C. Cir. 2002) (upholding interim 
restrictions on the unbundling of EELS); MCIv. FCC, 750 F.2d 135,141 (D.C. Cir. 1984) 
(upholding FCC’s interim freeze of the subscriber plant factor); ACS of Anchorage, Inc. 
v. FCC, 290 F.3d 403,410 (D.C. Cir. 2002) (upholding FCC’s interim jurisdictional 
classification of ISP-related costs for purposes of advancing a “substantial policy 
objective”); see also UnbundledAccess lo Network Elements, Order and Notice of 
Proposed Rulemaking, 19 FCC Rcd 16783,120 (2004). 
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looking costs.57 Market forces have not done so for the past eight years and will not do 

so in the foreseeable future. Accordingly, the BOCs should be required to submit with 

the 2006 annual access tariff filings special access rates based on forward-looking cost 

studies. These filings should be accompanied by the necessary supporting cost 

information and submitted on 90 days' notice. In order to ensure uniformity in the 

manner in which such cost studies are performed, the Commission should adopt basic 

guidelines concerning the inputs to the studies. Attached to these comments as Exhibit C 

is a suggested list of such inputs. 

Alternatively, if a BOC wished to avoid the time and expense associated with 

completing such a study, the Commission should permit it to elect to reduce its special 

access revenues by an amount equal to the amount by which its special access revenues 

exceeded an earnings level of 11.25 percent. BOCs electing this option would file their 

2006-7 annual filing in accordance with the usual filing schedule. 

57 

ff43,48 (1997) (implementing rate restructuring to move access charges toward their 
forward-looking cost levels, and reserving the right "to adjust rates in the future to bring 
them into line with forward-looking costs" where competition did not emerge); CALLS 
Order, f 57 (providing price-cap LECs a choice between the interim rate-level 
components of the CALLS plan, or having their rates reinitialized based on forward- 
looking economic costs). 

See, e.g., Access Charge Reform, First Report and Order, 12 FCC Rcd 15982, 
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V. CONCLUSION 

For the reasons discussed above, the Commission should reform its existing rules 

governing the BOCs’ provision of special access in accordance with the proposals set 

forth above. 

Respectfully submitted, 
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EXHIBIT A 



SELECTED RBOC SPECIAL ACCESS ARMIS DATA (2000-2004) 

Revenue is from ARMIS 43-01 and is in 000s. 
Total Operating Expense (TOE) is from ARMIS 43-01 and is in 000s. 
Telephone Plant in Service (TPiS) is fmm ARMIS 43-01 and is in 000s. 
Average Net InveSIment (ANI) is from ARMIS 43-01 and is in 000s. 
Net Return is fmm ARMIS 43-01 and is in 000s. 
Rate of Return (ROR) is calculated by dividing Net Return by ANI. 



EXHIBIT B 



Excess hterstate Specia\ Access Revenues Earned bv RBOCs 12004) 

$2,358,381 
Average Net Investment 51,233,462 
Net Return $1,010,265 
Rate of Return 82% 
Net Return Adjustment -5871,501 
Income Tax Adjustment -$557,760 
Revenue Adjustment -$1,429,261 

BellSouth Revenue 

Qwest 

RBOC Total L 
Revenue is from ARMIS 43-01 and is in 000s. 
Average Net Investment (ANI) is from ARMiS 43-01 and is in 000s. 
Net Return is from ARMIS 43-01 and is in 000s. 
Rate of Return is calculated by dividing Net Return by ANI. 
Net Return Adjustment is calculated by subtracting actual 2004 net return from 11.25 Yo net 
11.25% net return is calculated by multplying ANI by 11.25%. 
Income Tax Adjustment is calculated by multiplying Net Return Adjustment by 64%. 
64% is calculated by summing ARMIS 43-01 federal and state income taxes and dividing by 
Revenue Adjustment is the sum of the Net Return and Income Tax Adjustments. 

return. 

net return 



EXHIBIT C 



, 

Components of a Forward-looking Cost Study for Special Access Services 

The incumbent local exchange carrier (“LEC”) should conduct a forward-looking cost 
study for special access services. The incumbent LEC is the predominant provider of 
special access services and has the data necessary to perform a cost study at the 
individual rate element level for each type of special access service in its access tariff. 

A forward-looking cost study for special access services should identify the quantities, 
types and amounts of investment and expenses the carrier would expect to incur for each 
rate element. The investments and expenses for each rate element should be based on the 
most efficient technology currently available for each special access service. Cost 
characteristics for each rate element should be developed based on current network 
facility and wire center configurations. The carrier should explain why the technology 
and cost characteristics are appropriate for each element. 

Investment: The cost study should identify each amount and type of 
investment that is necessary to provide each rate element. The capital cost 
for each rate element should be computed based on the investment items 
for that rate element. The carrier should use economic depreciation rates 
appropriate for each class of plant, should use 11.25% as the cost of 
capital, and should calculate taxes based on current tax codes. 

Expenses: The cost study should show the amount and type of expenses 
the carrier expects to incur in connection with provisioning and 
maintaining each rate element. Expenses should be based on work 
functions that are directly attributable to a particular rate element. 
Expenses that are not directly attributable to a particular rate element 
should not be included in the cost study. 

Since special access services in many instances use the same network structures such as 
buildings, huts, enclosures, poles, conduits, cable sheaths, motor vehicles, and computer 
systems as do non-special access services provided by the carrier, the study should reflect 
the benefits that these economies provide to the carrier. Only the costs of the portion of 
these support structures and systems that are used by special access services should be 
included in the cost study. The carrier should quantify common costs separately from 
other costs and provide information to support any allocation to special access services. 

A special access cost study at the rate element level will allow the Commission to 
evaluate costs by type of service, volume, term commitment and capacity levels, as well 
as the profit margin that can be expected from each rate element. Based on its evaluation 
of the initial cost data, the Commission could accept the cost data as filed or require the 
carrier to file modifications to the cost data. After the cost data have been finalized, the 
Commission may determine that the prices for special access services should be adjusted. 
If the Commission makes that determination, any adjustments to the special access prices 
that occur as a result of this cost submission should be based on these costs. 
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